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Proposed Northwest Territories and Nunavut Mining Regulations 

These notes have been prepared for the Northwest Territories and Nunavut Chamber of Mines as a guide to the main points contained in the draft amendments to the Canada Mining Regulations (which are to be renamed the Northwest Territories and Nunavut Mining Regulations) made available in January, 2003. 

Work on these proposed amendments started several years ago and since then there have been a series of government/industry meetings and consultations. These are ongoing. After publication of the draft there was a consultation meeting held in Vancouver on January 30, 2003.  A second meeting, held in Yellowknife on February 26, focussed on Schedule II which deals with assessment work reports. Further meetings are planned to coincide with the Prospectors and Developers Association of Canada Convention to be held in Toronto March 9 to 12, 2003. The NWT and Nunavut Chamber of Mines will be present at these meetings. Persons who wish to have representations made on their behalf by the Chamber should convey their ideas to the Chamber before Friday, March 7, 2003 at the latest.  DIAND will be accepting pubic comments until the end of March 2003. They will then do a final re-write before the proposed regulations are published in the Canada Gazette and go through the standard regulations and statutory instruments process.

DIAND describes the proposed amendments as being only of an administrative and housekeeping nature. This is largely true, but there are some important changes in concept and principle which should not be overlooked. Also, there are some issues which industry has requested the government to keep on the table. These were considered in the past but are not included in the current proposals. 

	
	1.
	MATTERS OMITTED FROM THE PROPOSED AMENDMENTS

	
	
	

	
	a)
	Map Staking – DIAND considers this too big of a change for them to deal with this

go-around.



	
	b)
	Metrification -  Canada went metric over ten years ago, yet the “new” regulations will still  measure in feet, acres, etc. DIAND appears to be unable to give any rational explanation as to why they insist on maintaining this archaic and quite possible illegal system of measurement. 

             

	
	c)
	Portable Assessment Work Credits – Some provinces have a system whereby a certain proportion of “excess” credits from one property can be transferred to an entirely separate property. DIAND agreed to look into this possibility for the North but apparently the idea has been rejected. 



	
	d)
	Doughnut Staking - The overlapping of a small claim by a larger one had previously been common practice, but late in 2002 the Mining Recorders’ offices announced that due to a new legal interpretation, this would no longer be permitted. The matter should be decided with forethought and not left up to ambiguously worded regulations. 

	See footnote for explanation of marginal references.
	
	

	
	
	

	54 [Sched. I]
	2.
	FEES

No significant or controversial changes to fees are proposed except that a fee of $225 per claim, regardless of size, is proposed for recording a claim or filing assessment work thereon (and for certain other purposes) instead of the existing 10 cents per acre. Small prospectors who still stake and hold claims of one or only a few units have been incensed at the thoughtlessness behind this proposal. It is understood that DIAND has agreed to incorporate something a little less draconian into the final draft. 



	7(2) {8(6)}
	3.
	WHO MAY PROSPECT AND THE RIGHTS OF LICENCE HOLDERS

Historically, a prospector’s licence was required in order to prospect for minerals and a licensee had the right to prospect and to stake claims on unoccupied Crown land. Under the current regulations, subsection 8(6) concisely spells out these concepts. Under the proposed changes, this section will be repealed. One will then have to search through the whole text of the new regulations to find out exactly what a licence is required for and what benefits it confers. It appears that the proposed new regulations will be silent as to who may or may not prospect on Crown land. Does this mean that everyone has the right? Or could it sometime be held that no one does? Apart from the section heading “License to Prospect: which is not, of itself, law, there is nothing to say that a licensee has the right to prospect. Under the proposals, a licensee will still be required to “acquire an interest in a claim” and certain related administrative purposes. One might ask why bother to keep “licences” at all when they no longer seem to serve any rational function.

	6[7]
	
	DIAND has not yet been able to provide any good reason why the minimum age of a licence holder is to increase from 18 to 19. Perhaps this was just an oversight in drafting. 

	
	
	

	48{77(1)}
	
	References to honorary licences are no longer to be found (although the annual licence fee is still reduced to zero after the 25th year). Honorary licences are an inexpensive and effective way for the state to recognize the long-term contribution of individuals to northern development. Holders tend to rate them slightly higher in standing than the Order of Canada. They ought not to be sacrificed on the altar of administrative efficiency.

	
	
	

	7(2) {8(6) }
	4.
	CLAIM HOLDER NO LONGER TO HAVE EXCLUSIVE RIGHT TO PROSPECT ON CLAIM

	20(1) [27(1)]
	
	With the revocation of existing subsection 8(6) and subsection 27(1), anyone may now prospect on anyone else’s claim. Presumably this was done to accommodate airborne geophysical surveys. Although this is a fundamental change in concept, it does not appear to have engendered much comment. It does, however, create a difficulty in connection with the issue of land use permits where applicants are obliged to give a claim number to demonstrate their “title” to the land on which they propose to work. 

	
	
	

	28 {45}
	5.
	NO NOTIFICATION BY MINING RECORDER TO CLAIMHOLDER WHEN CLAIM IS ABOUT TO LAPSE

	
	
	Lapsing notices are to be discontinued. The issue of these notices is a great administrative burden and no great objection was voiced by industry when discontinuance was proposed several years ago. A claim will not lapse 

	26[39](2)] et al
	
	“Automatically”. The Mining Recorder will have to take a positive action to cancel the claim (presumably within a day or so of its natural expiry date). The 

	28[51(2) ]
	
	Ground will not come open for staking until 30 days after cancellation. Lapsing notices will still be issued in respect of leases.

	
	
	

	
	6.
	REFUNDABLE PAYMENT IN LIEU OF ASSESSMENT WORK TO BE REPLACED BY NON-REFUNDABLE FEE

	
	
	Previously, the concept held by regulators was that each year a claim holder should do work to a value of 10 cents per acre on their claim. If this was not done, a payment in lieu (deposit) could be made equal in value to the work not performed. If the work was performed at a later date, the deposit was refunded to the claim holder. If the work was not done within the required additional time, the deposit was forfeited to the Crown.

	26 [38]
	
	The new concept is that an annual fee of 10 cents per acre is payable to the Crown in order to keep the claim in good standing. This amount can be reduced by the value of the assessment work performed.

This change would cut out a lot of difficult administrative work for the government. Although the net effect is likely to be costly to claim holders, it does, to some extent, simplify things for them.  

	
	
	

	
	7.
	STAKING CHANGES

	
	
	Stakers will be pleased to note that common sense has been brought back to the 

	13(2) [15(2)]
	
	Placement of witness posts. Similarly, the new regulations will deal adequately 

	14 [16]
	
	With issues such as claim lines over private property. Geographical coordinates

	19[24 (2) (6) ]
	
	Will be required for corner posts. These can be acquired by GPS or alternatively, measured from a map. The person for whom a claim is staked must have a licence

	9{10}
	
	But the actual individual who erects the posts need not. This is clarified in the proposals. 

	
	
	

	19 [24(4)]
	8.
	IMMEDIATE RECORDING

	
	
	In order to address the huge problems caused by time delays of up to six months between making an application to record a claim and it being officially recorded, it is proposed that claims now be recorded immediately upon receipt of the proper

	19[2(5)]
	
	application  (presumably within a day or so). The quid pro quo is that the claim will be immediately cancelled if the staking is later found to be deficient. 

	
	
	

	References throughout
	9.
	FORMS TO BE PRESCRIBED BY MINISTER (PURSUANT TO SEC 28 OF THE TERRITORIAL LANDS ACT INSTEAD OF INCLUDED IN THE REGULATIONS 

	
	
	This is an administrative convenience but we should be on guard for possible “form abuse”. For example, a form materializes with a space for the applicant’s Social Insurance Number. The junior clerk then refuses to accept a non-completed form, even though there is no statutory requirement to provide that number. 

	
	
	

	23[29(3)]
	10.
	APPLICATION DEADLINE FOR PERMITS TO BE END OF NOVEMBER INSTEAD OF END OF DECEMBER

	
	
	Again, this is an administrative convenience. Some people have expressed concerns with the “order of priority” for applications received prior to the beginning of November as found in the new wording. 

	
	
	

	4(6) [2(1)]
	11.
	ROYALTY CHANGES

	38 to 47

[64] to [69]                                                                                                  
	
	The definition of precious stones is to be restricted to diamond, sapphire, emerald or ruby. 

There does not appear to be any great change to the general royalty provisions. The lengthy section of the proposed amendments dealing with royalties appears to have been largely crafted to accommodate the Diavik operation because its production is being distributed between the two owners. It is unlikely to have much effect on operators other than RTZ and Aber, neither of whom has voiced any displeasure. 

	
	
	

	28 [50(1)]
	12.
	WHO MAY RE-STAKE GROUND THAT COMES OPEN? 

	
	
	Although historically open ground was open to everyone, including former holders of the ground, currently former holders may not re-stake the same ground for a period of 12 months. The proposed regulations try to tighten up on re-staking by “related persons”, the definition of which is to be tied to complicated sections of the Income Tax Act. The provision is complex, unenforceable in practice and unfair to persons who may inadvertently acquire interests in claims to which they are not strictly entitled. In many northern communities, just about everyone is “related” and any lawyer worth his salt can find a myriad of loopholes to subvert the intent. 

Many people think this provision should be scrapped and open ground once more made open to everyone. In order to avid the previous holder having some advantage over other stakers, all that is necessary is that cancelled claims be properly advertised during the 30-day waiting period. 

	
	
	

	
	13.
	CLAIMS, RECORDED CLAIMS AND LEASES

	4(3) [2(1)]

[2 (1)} 
	
	In order to read the proposed new regulations, it is important to understand the relationship of the above defined terms. The term “Claim” includes “Recorded Claim” and “Lease”. The term “Recorded Claim” includes “Lease”. Definitions are as follows: “Claim”, plot of land staked in accordance with sections 11 to 18; “Recorded Claim”, a claim recorded under subsection 24(4); “Lease”, a lease of a recorded claim granted to the holder of the claim pursuant to section 58.

	
	
	

	
	
	The draft regulations should be carefully checked to make sure inconsistencies in terminology, especially in clauses inherited from earlier versions, have been eliminated. 

	
	
	

	
	14.
	PROVISIONS RELATED TO ASSESSMENT WORK

	
	
	Much of the discussion at the public consultation meeting chaired by Karen Gochnauer of DIAND and held in Yellowknife (and by conference call) on February 26, 2003 was of a very technical nature. Since it is believed that these matters are in capable hands, they have been omitted here. Below are listed some of the more general concerns related to assessment work and assessment work reports. 

	
	
	

	26[38.1(1)]
	a)
	Reports to be Reviewed Within 10 Months

	
	
	In order to deal with the complaint that it has been taking far too long (sometimes over a year) to process assessment work reports, it is proposed that a 10 months maximum time limit be applied by regulation. Some feel that this is unnecessary. The problem was administrative and has now largely been rectified. There is a danger that a 10 month maximum might, in practice, turn into the standard, whereas the aim should be to have the reports processed as quickly as is reasonably possible.



	
	b)
	Of Special Importance to Small, Independent Prospectors 

	
	
	i.By tying the value of an independent’s own work to a multiple of the minimum wage, this problem has been resolved in an innovative way. 



	
	
	ii.“Unit costs” for trenching and drilling etc. have been discontinued. All costs now have to be properly accounted for. This might cause some problems. 



	54[Sched. II 9(1)]
	
	iii. Reports will now generally have to be prepared by “professionals” following strict rules. An exception has been granted to individual claim holders who write their own reports. This exception is not broad enough. There are in the NWT and Nunavut many prospectors of limited formal education who do not write English or French well. Territorial governments and the Chamber of Mines want to encourage these people and to not put road  blocks in their way. The proposed regulations should not discriminate against them. 



	
	c)
	Regulations Versus Guidelines

	
	
	Many people feel that the exact details of what must be included in a report and the way it is written should not be specified precisely in law, but rather be prescribed by way of  “guidelines”. Guidelines could be written as an addendum to the regulations, or alternatively, those already published by various geoscientific bodies could be referenced. 

	
	
	

	
	d)
	Discretion on the Part of District Geologists

	
	
	Instead of having a strict “checklist” written into statute, many company geologists preferred that greater discretion over the acceptance or rejection of technical reports be exercised by government District Geologists whom they recognize as kindred spirits and co-professionals. Generally speaking, “government” does not seem to favour this approach. 

	
	
	

	
	e)
	Credits for Work Done “Off-Claims”

	26[41(2)]

54[Sched. II 

         5(b)]
	
	How much assessment work credit should be applied to a specific permit or claim for a regional survey such as an airborne geophysical survey or a large-scale till or esker sampling survey? This matter has been debated at the public consultation sessions but never fully resolved. 

	
	
	

	
	f)
	Remote Sensing Costs Allowable

	26[41(2)]

54[Sched. II 

         5(a)]

54[Sched. II 

         26(1)]
	
	Although precise wording difficulties remain, remote-sensing costs will now be allowable assessment work credits. This is something industry has requested for a long time. 

	54[Sched. II]
	g)
	Reports Other Than Geological, Geophysical or Geochemical

	
	
	The proposed new Schedule II goes into great detail about the requirements for geological, geophysical or geochemical reports, but is virtually silent about, for example, metallurgical reports. Why the omission? 


Comments or suggestions should be conveyed to Mike Vaydik, General Manager, NWT and Nunavut Chamber of Mines (phone 867-873-5281, fax 867-920-2145, e-mail nwtmines@ssimicro.com or alternatively to the author of this summary, Dave Nickerson (phone/fax 867-873-2518, e-mail dn@tyhee.com ).
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